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Hunter & Mow, P.C.
A Professional Corporation of Attorneys at Law ORIGINAL

JUN 28 1996

1620 I Street, N.W.
Suite 701

Washington, D.C. 20006

Writer's Direct Dial Number RECEIVEO'-- - (202) 293-2500

(202) 29~2588

June 28, 1996
~l&lAL COfllAICMCA.,. ca...

0tlK:E OF SbETARY

DOCKET FILE COpy ORIGINAL
Facsimile: (202) 293·2571

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.c. 20554

He: Ex Pane PIuic:uWioo of the
TeIecolllllllllllicll Raellem Association on
CC Docket Nos. 96-98 ani CC Docket No.~
.in 27, 1996 ... _

Dear Mr. Caton:

On June 27, 1996, Mr. Ernest B. Kelly, ill, the Executive Director of the
Telecommunications Resellers Association, and the undersigned met with John Nakahata, Special
Assistant to Chainnan Hundt, James Casserly, Senior Legal Advisor to Commissioner Ness, and
Daniel Gonzalez, Legal Advisor to Commissioner Chong, to discuss matters raised in 'IRA's
Comments and Reply Comments in CC Docket Nos. 96-98 and 96-61.

Two copies of materials distributed at those meetin~ are attached hereto.

Respectfully submitted,

~!/(if

Attachment
cc (w/o attach.): John Nakahata

James Casserly
Daniel Gonzalez



EX PARTE OR LATE FILED L
CATIONS ~Ell.ERS ASSOCIATION § ; 1"

a: :I II
Ex PARlE PmsENTATION -

Who are the :MembelS of the Teleconmunications ResellelS
Association?

./ 450 complDies engaged in the resale of interexcbange, international, local,
wireless and other telecommunications selVices and/or in the provision of
pttKIo:ts and selVices~ widt such resale

./ Small and mid-sized camelS selVing primarily small bminess and residennal
cmtomelS

./ Provide rates, features and customer selVice to small bminesses that are
genemlly reselVed for latge-volume COlpOmte melS

./ Opemte full-featured ''virtual netwolks"

./ Five to ten percent share of the interexchaoge IJIllket



CATIONS RFSEIl..ERS ASSOCIATION
"

CC DocKEr No. 96-98

lRA's Resale Callier MembelS and.LocaI Telecommunications
Competition

.I Goal: FDter the local telecolDlDJOications DJaJket; offer i.ntegJated total
telecommunications solutiom to clfitomelS

.I Result: AvailaOli'Y at the local level of the atIonlaliy priced, feature rich,
pelSonalized seIVice that resale canielS have provided to small
Ixtiiness clfifomelS and residendal lfielS in the interexcbange DJaJket

.I Need: A viaUe bttiiness opportunity - e.g., adequate margins, nec~my
opemfional support and a full and fair opportunity to compete



CATIONS RFSEllERS ASSOCIATION
"

CC DocKEr No. 96-98

l\1aIket F..ntJy Vehicles IRA's Resale Caniers Will Use to Provide
Local TelecollllWDicatiom SelVices

.I Tmditional" Total SeJVice" Resale

• Principal entry rmde; means of poviding integmted setvice package
to existing clfitomer I&e; maintenance of coqJetitive viaOlity

.I Depoyment of "Virtual Netwotks" comprised of lIIlbtuded netwolk elements

• Targeted ently mode; to be uOIized in matkefs where switching facilities have
been imtalled or in which heavy concentmtiom of cmtomelS are located

.I Installation of Physical Facilities

• lDng-tenn option; follows trend in interexchaoge matket



CATIONS RESEUERS ASSOCIATION
"

CC DocKEr No. 96-98

Viable Bminess Opportunities: Tmditional" Total SelVice" Resale

~ lVInimal RestJictiom on Resale

• Experience in the interexcbange market coofums that restrictiom will
be DRJipuiated and aIBed 10 curtaillawfuI resale oRJOrtunities

~ Adequate Matgim

• Tmditionally at l~t 30 pereent Ill3Igim have been necessaJY; expmsive
assessment of 'avoided cos1s"

.I ~mtionalSupport

• TImely provisioning of seJVi.ce onlelS and prompt availaDlity of compete
and accumte I»IIing and seIVice data, mmng other things

,
,
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:AlI<>N"S RESEll.ERS ASSOCIATI<>N"
"

CC DocKEr No. 96-98

Viable Business Opportunities: Depoyment of "Virtual NetwoIks"

./ UnrestJicted Access to Unbulded Netwolk ne~nts

• Faciliues require~nt unnecessarily limits lDllket entry oRJOrtuoities;
"virtual network" deI*»yment and tmditional "total selVice" resale are
differentiated by levels of attendant risk

./ Meaningful Unbundling

• Network unbundling should be $ extensive as tecbnically feasilie; burden
should be on incumbent LECS to jltitify technical constmints of unbundling

./ Legitimate "Cost-B.ed" Pricing

• II FOlWanl-looking,II efficient, incremental costing and pricing of unbundled
network elements



CATIONS ~Ell.ERS ASSOCIATION
"

CC DocKET No. 96-98

Principal Concern: Resistance by Incumbent LEes

,/ Lessons I..eamed from Long Experience

• M)llOPOIis~ will not willingly relinquish maIket power

• CanielS with huge maIket shares will resist resale

,/ <btmctionist Tactics

• 'Gaming" of the system by incumbent .l.ECS in 50 state regulatol)' arenas and
in hUlldre<tilthousands of individual negotiatiom, as well as in the maIkeqiace

,/ Of Gitical Importance to Smaller CanielS with limited Resomces

• Develop comprehemive national "liueprint" with detailed
iqiementing regulatiom to minimize 'gaming" opportunities



CATIONS RESEllERS ASSOCIATION
"

CC DocKEr No. 96-61

l\1andatol)' " Detarifting" of the Domestic Offerings of Nondominant
Interexcbange Caniers

./ Undemi.nes Resale, "Geneml AvailabiIity," and Nondiscrimination Policies

•. Tariffs are the only effective IlftIti of enforeing these pro-competitive
policies

./ AdvelSely Implcts CoqJetition

• For all but the hngest ~IS, tariffs selVe ~ a pro-competitive infonnational
souree reganling tate and selVice option availalility

./ Incre~es Qmier Cost and Administrative Bwrlem

• Tariffs gready simPify contnlct and notice requirements



CATIONS RESElLERS ASSOCIATION
"

CC DocKEr No. 96-61

Pemtissive ''Detariffing'' of the Domestic Offerings of Nondominant
Interexchange CanielS

./ WOlSt of All Wodc:k for Resale CanielS

• NetwoIk providelS will refmin from tiling tariffs reflectiDg their selVice
anaagel1Jellfs widt their Jatxest colpOmte clfitomets, tbeJeby denying resale
canielS access to prefened Jates and seJVice offerings atJotded such IfieIS

• Netwolk providelS may file taritJs retlectiDg their seJVice amtngetmDts
widt JeSale canielS, thereby potentially reseIVing to thermelves the
oRJOrtuni~ to unilatetally alter d1e mtes, tenm and conditiom specified
therein in accotdance with d1e 'filed tarlfI" doctrine

• If 'pennissively-fiIed" tariffs lack the 'JoICe of law" of IDUldatoty tariffs (and
hence do not activate the ''filed-tarlfI'' doctrine), they will not relieve d1e
inc~ cost and administrative bmdem on canielS that arise from debuiffill2



CATIONSRFS~ ASSOCIATION
'.

CC DocKEr No. 96-61

Recommended Alternatives

./ Bifureated Tariffing Regime

• )Xes with I~ than a 5 pereent IDaJket share could file "nmge of mtes"
or ''oIIxiIllIDl'' Jates UuitYs

• IXG with a 5 percent or greater IDaJket share and IXG affiliated with
incmnbent I..EQ would continue to file tariffs detailing all availaUe
mtes and selVice otJeriDgs

./ Strengthened 'Sul:wtantial Came" Test and~Doctrine

• All unilaternl C1ritf revisiom which alter long-tenn selVice anangemen1s
would be declared oojmt and unreasonalie and hence unlawful

• Unilaternl revisions to canier-to-canier anangemenfs would be prohibited



OC Docket No. 96-61:
Proposal to AdoJt "Mllllaflny Demrlffing" Policy

The RLasaie Indtfiny

The emergence, growth and development of a vibrant telecommunications resale industry is a
direct product of a series ofpro-competitive initiatives undertaken, and pro-competitive policies
adop~ by the Commission over the past decade. Chief among these initiatives is the
requirement that"all common carriers . . . pennit unlimited resale of their setVices," supported
by the complementary policy that "[a]ctions taken by a carrier that effectively obstruct the
Commission's resale requirements are inherently suspect." Also of critical importance are the
twin Commission mandates that all contract-based service offerings "must be filed with the
Commission and made available to all similarly-situated customers" and that carriers may not
unreasonably discriminate among their resale and other customers. As the U.S. Supreme Court
has recognized, tariffs are "utterly central" to these purposes; "[w]ithout [tariffs] ... it would be
momunentally difficult to enforce the requirement that rates be reasonable and nondiscriminatory
. . . and virtually impossible for the public to assert its right to challenge the lawfulness of
existing proposed rates."

The relationship between resale carriers and their underlying network providers is at best an
awkward one, given that resale carriers are not just large customers, but aggressive competitors,
of their network providers. While resale carriers, like large corporate and other major users of
telecommunications services, provide very substantial revenues to network providers(they use
whatever "price breaks" they secure ac; a result of their massive usage levels to provide rate
reductions to the small and mid-sized accounts that would otherwise provide the network
providers with their highest "margins." The greater the market: share of the network provider,
the greater the degree of awkwardness that permeats the relationship.

The largest carriers often deny resale carriers access to the superior service offerings and
preferred price points they make available to large corporate users with conunensurate (and in
far too many instances, substantially lower) traffic volwnes. Resale carriers have been able to
overcome such "refusals to deal" by taking "off-the-shelf' customer-specific large corporate
offerings which the Commission now requires to be filed as tariffs. Where resale carriers have
been able to forge their own deals with network providers, they have been able to drive rates
downward by referencing large corporate rates on file with the Commission.

In a detariffed (mandatory or permissive) environment, the Commission's resale, "general avail
ability" and non-discrimination policies will be rendered "toothless." Resale carriers will not be
able to select large corporate offerings "off-the-shelf' because such offerings will no longer be
filed as tariffs and without filed tariffs, only the network provider (and not the resale carrier) will
know how far large corporate rates have been reduced. Network providers will be able to
discriminate at will against resale carriers, tmlawfully denying them, and ultimately, their small
business and residential users, access to the rates and services to which they are legally entitled.



Merely making detariffing per.missive rather than mandatoty fails to remedy these concerns;
indeed, pennissive detariffing would potentially create the worst ofall worlds for resale carriers.
Underlying carriers could refrain from filing as tariffs the highly attractive offerings they make
available to large corporate users, thereby denying resale carriers the opportunity to avail
themselves of these preferred services and price points, while at the same time filing as tariffs
their service arrangements with resale carriers, thereby reserving to themselves the right, at least
potentially, to unilaterally modify these arrangements through tariff revisions. M:Jreover, given
that it is by no means certain that voluntarily-filed tariffs would have the same "force of laW'
as statutorily-mandated tariffs, it is not at all clear that permissive detariffing would relieve
carriers of the administrative burt:Iem that would arise in the absence of filed tariffs.
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